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[4210-01-M] 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Secretary 
[24 CFR Part 20] 


(Docket No. R-78-596) 


BOARD OF CONTRACT APPEALS, BSTABLISH- 
ING PROCEDURES FOR NATIONAL HOUSING 
ACT CONTRACTS 


AGENCY: HUD Board of Contract 
Appeals. 


ACTION: Proposed Rule. 


SUMMARY: This rule sets forth pro- 
cedures for handling bid protests aris- 
ing under National Housing Act Con- 
tracts involving HUD-acquired proper- 
ties. The proposed rule is needed to 
assure administrative review proce- 
dures for bidders whose bid protests 
are not within the jurisdiction of the 
Comptroller General. 


DATES: Comments received on or 
before January 26, 1979 will be consid- 
ered prior to publication of a final 
rule. 


ADDRESSES: Send written comments 
to Rules Docket Clerk, Room 5218, 
Office of General Counsel, Depart- 
ment of Housing and Urban Develop- 
ment, 451 Seventh Street, S.W., Wash- 
ington, D.C. 20410. 


FOR FURTHER 
CONTACT: 


Michael F. Burke, Chairman, Board 
of Contract Appeals, 451 Seventh 
Street, SW., Washington, D.C. 20410 
(202-755-6318). 


SUPPLEMENTARY INFORMATION: 
The Comptroller General has stated 
that the General Accounting Office 
(GAO) is without jurisdiction to 
decide bid protests arising from pro- 
curements under the National Hous- 
ing Act. Present HUD regulations pro- 
vide for a dissatisfied bidder to appeal 
to the GAO; however, if the protest 
arises under a National Housing Act 
Contract, the bidder will not receive 
the benefit of a decision on the merits 
of the case from GAO. The effect of 
the current regulations is to deny such 
bid protesters rights usually available 
to protesters under other contracts 
with the Government. 

Although protesters may seek relief 
in the courts, generally court action 
takes more time and is more expensive 
than appealing to the GAO, or an ad- 
ministrative tribunal. In addition, it is 
unclear whether, and to what extent, 
relief would be available from the 
courts. The Scanwell doctrine (Scan- 
well Laboratories, Inc. v. Shaffer, 424 
F2d 859 (1970)), affording judicial 
relief to bid protesters, has not been 
uniformally accepted by other courts. 
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In any case, small and minority busi- 
nesses, which are mainly involved in 
National Housing Act contracts, could 
not afford the time and money in- 
volved in court action. Thus, an ad- 
ministrative review is essential in 
order not to eliminate judicial review 
of Contracting Officers’ decisions on 
bid protests. 

The proposed rule will provide the 
public with a fair and impartial appeal 
forum, which is consistent with and 
analogous to administrative review by 
the GAO, and with established proce- 
dures available to contractors dealing 
with most other Government agencies. 

The Department has determined 
that this proposed rule will not have a 
significant impact upon the quality of 
the environment. A Finding of Inap- 
plicablity respecting the National En- 
vironmental Policy Act of 1969 has 
been made in accordance with HUD 
procedures and is available for public 
inspection during regular business 
hours in the Office of the Rules 
Docket Clerk, Office of the General 
Counsel, Room 5218, Department of 
Housing and Urban Development, 
Washington, D.C. 20410. 

Interested persons may participate 
in this rulemaking by submitting com- 
ments to the Office of the Rules 
Docket Clerk, at the address listed 
above. Comments received by January 
26, 1979 will be considered in the for- 
mulation of a final rule. Copies of all 
written comments will be available for 
examination by the public in the 
Office of the Rules Docket Clerk. 

In consideration of the foregoing, 24 
CFR Part 20 is proposed to be amend- 
ed by adding a new Subpart C as fol- 
lows: 


Subpart C—Bid Protest Procedures for National 
Housing Act Contracts 


Sec. 

20.15 
20.16 
20.17 


Protests Against Award. 

Definitions. 

Filing of Protest. 

20.18 Time for filing. 

20.19 Notice of protest, submission of pro- 
curing activity report and time for filing 
of comments on report. 

20.20 Withholding of Award. 

20.21 Furnishing of information protests. 

20.22 Time for submission of additional in- 
formation. 

20.23 Decision by HUDBCA. 

20.24 Request for reconsideration. 


Subpart C—Bid Protest Procedures for National 
Housing Act Contracts 


§ 20.15 Protests Against Award. 


The following identifies.the respon- 
sible agents and sets forth procedural 
requirements for handling protests re- 
garding the award of National Hous- 
ing Act Contracts. Protests involving 
the award of any other procurement 
or sales contract by the Department of 
Housing and Urban Development is 


governed by the procedures outlined 
in 41 CFR 24-2.407-8. 


$20.16 Definitions. 


(a) “National Housing Act Contract” 
as used in this Subpart means a con- 
tract entered into by the Department 
of Housing and Urban Development 
for goods and services for the manage- 
ment, repair, improvement, alteration, 
demolition, maintenance, operation, 
rental, or sale or other disposition of 
real and related property conveyed to 
or otherwise in the custody of the Sec- 
retary, including properties held by 
HUD as mortagee-in-possession, which 
are entered into pursuant to the Na- 
tional Housing Act, 12 U.S.C. 1701 et 
seq., as amended, and regarding which 
the General Accounting Office will 
not decide bid protests. 

(b) “Days” as used in this Subpart 
means working days of the Federal 
Government excluding Saturdays, 
Sundays, and Federal Holidays as 
specified in 5 U.S.C. 6103. 

(c) The term “file” or “submit” as 
used in this Subpart refers to the date 
of transmission except as indicated in 
§§ 20.18 and 20.19 of this subpart. 

(d) “‘Procuring/Disposal Activity” as 
used in this Subpart means the Office 
of Property Disposition in Washing- 
ton, D.C. for National or other pro- 
curements by that office pursuant to 
the National Housing Act or Area and 
Service Offices for decentralized or 
other procurements by those offices 
pursuant to the National Housing Act. 

(e) “Adverse agency action” is any 
action or inaction on the part of a pro- 
curing activity which is prejudicial to 
the position taken in a protest filed 
with that procuring activity. Such ‘‘ad- 
verse agency action” may include but 
is not limited to: a decision on the 
merits of the protest; a procurement 
action such as the award of a contract 
or the rejection of a bid despite the 
pendency of a protest; or procuring ac- 
tivity acquiescence in or active support 
of continued and substantial contract 
performance. 

(f) “An interested party” shall mean 
any person, business, nonprofit or mu- 
nicipal entity which has received a so- 
licitation (Invitation for Bids or Re- 
quest for Proposals) on the procure- 
ment or sale in question. 


§ 20.17 Filing of Protest. 


(a) An interested party may protest 
the award or proposed award of a Na- 
tional Housing Act Contract for pro- 
curement or sale entered into by the 
Department. Protests must be in writ- 
ing to the Contracting Officer of the 
procuring activity, or in writing to the 
Department of Housing and Urban 
Development Board of Contract Ap- 
peals (hereinafter, “HUDBCA”’). 

(b) Interested parties are urged to 
seek resolution of their complaints ini- 
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tially with the Contracting Officer of 
the procuring activity. The Contract- 
ing Officer shall act on any protest 
filed with the procuring activity unless 
it is known that a protest has been 
filed concurrently with the HUDBCA. 
Where a proiest is filed directly with 
the procuring activity, full considera- 
tion shall be given to the protest with 
the protester notified in writing of the 
final decision within twenty (20) days 
from the date of receipt of the protest 
by the procuring activity. 


Where tne Contracting Officer makes 
a determination to award a contract, 
notwithstanding a protest, such a de- 
termination to proceed with award 
shall be approved by the head of the 
procuring activity and the Office of 
General Counsel, after informing the 
HUDBCA. In such situations, the 
Office of General Counsel shall com- 
plete its review of the proposed award 
within five (5) working days of notifi- 
cation. In instances of extreme emer- 
gency, where the Contracting Officer 
has determined that award of the con- 
tract is required within twenty four 
(24) hours for the protection of life or 
for a similar reason, the Office of Gen- 
eral Counsel shall complete its review 
of the proposed award within twenty 
four (24) hours of notification. Notifi- 
cation in such emergency situations 
may be by telephone to the General 
Counsel’s designee, provided that the 
reasons for utilizing the emergency 
procedure are subsequenily submitted 
in writing. If a decision by the Office 
of General Counsel is not transmitted 
to the Contracting Officer within the 
twenty four hour period, the Contract- 


ing Officer may award the contract 


provided that there has been approva! 
by the head of the procuring activity. 
If the Office of General Counsel de- 
termines that the contract shall not be 
awarded, a final decision will be ar- 
rived at jointly between the General 
Counsel’s designee and the head of the 
procuring activity. 

(c) Protests filed with the HUDBCA 
must be in writing and addressed to 
the Department of Housing and Urban 
Development, Board of Contract Ap- 
peals, 451 Seventh Street, S.W., Room 
_ 150, Washington, D.C. 20410. To expe- 

dite handling within the HUDBCA, 
the address should include: ‘“‘Attn: Bid 
Protest.” 

(d) The initial protest filed with the 
HUDBCA shall: 

(1) Include the name and address of 
the protester; 

(2) Identify the procuring activity 
and the number of the solicitation 
and/or contract; 

(3) Contain a statement of the 
grounds for the protest; and 

(4) Specifically request a ruling by 
the HUDBCA. 

A copy of the protest shall be sent to 
the Contracting Officer and a copy 
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shall also be sent to the Office of Gen- 
eral Counsel, U.S. Department of 
Housing and Urban Development, 
Washington, D.C. 20410 and the com- 
munication to the HUDBCA should so 
indicate. The grounds for protest filed 
with the HUDBCA must be fully sup- 
ported to the extent feasible. See 
§ 20.18(d) of this subpart with respect 
to time for filing any additional state- 
ment required in support of an initial 
protest. 

(e) No formal briefs or other techni- 
cal forms of pleading or motion are re- 
auired, but a protest and other sub- 
missions should be concise, logically 
arranged, and direct. 

§ 20.18 

(a) If a protest has been filed initial- 
ly with the procuring activity, any 
subsequent protest to the HUDBCA 
filed within 10 days of formal notifica- 
tion oi, or actual or constructive 
knowledge of, initial adverse agency 
action will be considered provided the 
initial protest to the procuring activity 
was filed in accordance with the time 
limits prescribed in paragraph (b) of 
this Subpart. In any case, a protest 
will be considered if filed with the 
HUDBCA within the time limits pre- 
scribed in paragraphs (b)(1) and (b)(2) 
of this Subpart. 

(b)(1) Protests based upon alleged 
improprieties in any type of solicita- 
tion which are apparent prior to bid 
opening or the closing date for receipt 
of initial proposals shali be filed prior 
to bid opening or the closing date for 
receipt of initial proposais. In the case 
of negotiated procurements, alleged 
improprieties which do not exist in the 
initial solicitation but which are subse- 
quently incorporated therein must be 
protested not later than the next clos- 
ing date for receipt of proposals fol- 
lowing the incorporation. 

(2) In cases other than those covered 
in subparagraph (b)(1), bid protests 
shall be filed not later than 10 days 
after the basis for protest is known or 
should have been known, whichever is 
earlier. 

(3) The term ‘“‘filed’’ as used in this 
section means receipt in the procuring 
activity or in the HUDBCA, as to case 
may be. Protesters are cautioned that 
protests should be transmitted or de- 
livered in the manner which will 
assure earliest receipt. Except as pro- 
vided in paragraph (c) of this Subpart, 
any protest received in the HUDBCA 
after the time limits prescribed in this 
section shall not be considered unless 
it was sent by registered or certified 
mail not later than the fifth day, or by 
mailgram not later than the third day, 
prior to the final date for filing a pro- 
test as specified herein. the only ac- 
ceptable evidence to establish the date 
of mailing shall be the U.S. Postal 
Service postmark on the wrapper or 
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on the original receipt from the U.S. 
Postal Service. The only acceptable 
evidence to establish the date of trans- 
mission by mailgram shall be the auto- 
matic date indication appearing on the 
mailgram. If the postmark in the case 
of mail or the automatic date indica- 
tion in the case of a mailgram is illegi- 
ble, the protest shall be deemed to 
have been filed late. 

(c) The HUDBCA, for good cause 
shown, or where it determines that a 
protest raises issues significant to pro- 
curement practices or procedures, may 
consider any protest which is not filed 
timely. 

(d) If an additional statement in sup- 
port of the initial protest is required 
by the HUDBCA, one copy shall be 
mailed or otherwise furnished to the 
HUDBCA, a copy shaii be mailed or 
otherwise furnished to General 
Counsel and a copy shall be mailed or 
otherwise furnished to the Contract- 
ing Officer of the procuring activity 
not later than 5 days after receipt of 
notification from the HUDBCA of the 
need for such additional statement. 


THe 


§ 20.19 Notice of protest, submission of 
procuring activity report, and time for 
filing of comments on report. 


(a) The HUDBCA shall notify the 
procuring activity and the Office of 
General Counsel by telephone and in 
writing within one day of the receipt 
of a protest, requesting the activity to 
give notice to the contractor if award 
has been made or, if no award has 
been made, to all bidders or proposers 
who appear to have a substantial and 
reasonable prospect of receiving an 
award if the protest is denied. The ac- 
tivity shall be requested to furnish in 
accordance with applicable procure- 
ment regulations copies of the protest 
documents to such parties with 
instructions for them to communicate 
further directly with the HUDBCA. 

(b) Material submitted by a protest- 
er will not be withheld from any inter- 
ested party outside the Government or 
from any Government activity which 
may be involved in the protest except 
to the extent that the withholding of 
information is permitted or required 
by law or regulation. If the protester 
considers that the protest contains 
material which should be withheld, a 
statement advising of this fact must be 
affixed ts the front page of the pro- 
test document and the allegedly pro- 
prietary information must be so iden- 
tified wherever it appears. 


Although the Government will make 
every effort to honor the protester’s 
legend in responding to a Freedom of 
Information Act request for materials 
covered by the legend; the Govern- 
ment will independently determine 
whether disclosure of any such materi- 
al is necessary in light of the require- 
ments of the Freedom of Information 
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Act and the public interest and the 
Government will disclose any and all 
material covered by the protester’s 
legend if the Government determines 
that such disclosure is required by the 
Act or the public interest. 

(c) The HUDBCA shall request the 
Office of General Counsel, in conjunc- 
tion with the procuring activity, to 
submit a complete report on the pro- 
test (hereinafter “procuring activity 
report’) to the HUDBCA as expedi- 
tiously as possible (generally within 30 
working days) in accordance with ap- 
plicable procurement regulations and 
to furnish a copy of the report to the 
protester and other interested parties. 

Such report should include: 

(1) A copy of the protest; 

(2) A copy of the bid submitted by 
the protesting bidder and a copy of 
the bid of the bidder who is being con- 
sidered for award, or whose bid is 
being protested; 

(3) A copy of the invitation for bids, 
including the specifications or por- 
tions thereof, relevant to the protest; 

(4) A copy of the abstract of bids or 
relevant portions thereof; 

(5) Any other documents which are 
relevant to the protest; and 

(6) A statement setting forth find- 
ings, actions, and recommendations in 
the matter together with any addition- 
al evidence or information deemed 
necessary in determining the validity 
of the protest. The statement shall be 
fully responsive to the allegations of 
the protest. If the award was made 
after receipt of the protest, the report 
will include the determination re- 
quired. 

(d) Comments on the procuring ac- 
tivity report shall be filed with the 
HUDBCA within 10 days after receipt 
of the report, with a copy to the 
Office of General Counsel, the procur- 
ing activity, and to other interested 
parties. Any rebuttal a protester or in- 
terested party may care to make shall 
be filed with the HUDBCA within 5 
days after receipt of comments to 
which rebuttal is directed, with a copy 
to the Office of General Counsel and 
the procuring activity, the protester, 
and interested parties as the case may 
be. Unsolicited procuring activity re- 
buttals shall be considered if filed 
within five (5) days after receipt by 
the Office of General Counsel and the 
procuring activity of the comments to 
which rebuttal is directed. 

(e) The failure of a protester or any 
interested party to comply with the 
time limits stated in this section may 
result in resolution of the protest 
without consideration of the com- 
ments untimely filed. 


§ 20.20 Withholding of award. 


When a protest has been filed before 
award, the procuring activity will not 
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make an award prior to resolution of 
the protest except under the following 
circumstances: 

(1) The items or services being pro- 
cured are urgently required; or 

(2) Delivery or performance will be 
unduly delayed by failure to make 
award promptly; or 

(3) A prompt award will otherwise be 
advantageous to the Government. 
If award is made pursuant to (1) 
through (3) above, the Contracting Of- 
ficer shall document the file to ex- 
plain the need for immediate award, 
and shall give written notice of the de- 
cision to proceed with award to the 
HUDBCA and others’ concerned. 
Whenever possible such notice shall 
be given prior to award. In all cases, 
the decision to proceed with the award 
prior to resolution of the protest shall 
be approved by the head of the pro- 
curing activity and the Office of Gen- 
eral Counsel. In such situations, Office 
of General Counsel review shall be 
subject to the limitations specified in 
§ 20.17(b). 


§ 20.21 Furnishing of information on pro- 
tests. 


The HUDBCA shail, upon request, 
make available to any interested party 
information bearing on the substance 
of the protest which has been submit- 
ted by interested parties or procuring 
activities, except to the extent that 
withholding of information is permit- 
ted or required by law or regulation. 
Any comments thereon shall be sub- 
mitted within a maximum of 10 days. 


§ 29.22 Time for submission of additional 
information. 

Any additional information request- 
ed by the HUDBCA from the protesi- 
er or interested parties shall be sub- 
mitted no later than 5 days after the 
receipt of such request. If it is neces- 
sary to obtain additional information 
from the procuring activities, the 
HUDBCA will request that such infor- 
mation be furnished as expeditiously 
as possible. 


§ 20.23 Decision by HUDBCA. 


(a) The HUDBCA establishes a goal 
cf 25 days for issuing a decision on a 
protest after receipt of all information 
submitted by all parties. Decisions by 
the HUDBCA shall be final and bind- 
ing on the Department and all parties 
thereto. 

(b) All protests shall be decided 
upon the written record submitted to 
the HUDBCA and such additional in- 
formation as may be requested by the 
HUDBCA. The HUDBCA will not con- 
duct conferences or hearings in con- 
nection with protest actions, except in 
complex cases at the HUDBCA’s dis- 
cretion. 


(c) Decisions rendered by the 
HUDBCA under these regulations 
shall include powers to: 


(1) Order improperly awarded con- 
tracts to be terminated for the conven- 
ience of the Government; 

(2) Prohibit the awarding of a con- 
tract; 

(3) Award bid preparation costs to 
any bidder whose bid has been reject- 
ed because of arbitrary or capricious 
Departmental action or bad faith on 
the part of the Department and only 
when such rejection has resulted in 
the bidder being denied the contract. 


§ 20.24 Request for reconsideration. 


(a) Reconsideration of a decision of 
the HUDBCA may be requested by the 
protester, any interested party who 
submitted comments during considera- 
tiun of the protest and any procuring 
activity involved in the protest. The 
request for reconsideration shall con- 
tain a detailed statement of the factu- 
al and legal grounds upon which rever- 
sal or modification is deemed warrant- 
ed, specifying any errors of law made 
or information not previously consid- 
ered. 

(b) Request for reconsideration of a 
decision of the HUDBCA shall be filed 
not later than 10 days after the basis 
for reconsideration is known or should 
have been known, whichever is earlier. 
The term “filed’’ as used in this Sub- 
part means receipt in HUDBCA. 

(c) A request for reconsideration 
shall be subject to these bid protest 
procedures consistent with the need 
for prompt resolution of the matter. 


§ 20.25 Effect of judicial proceedings. 


The HUDBCA may refuse to decide 
any protest where the matter involved 
is the subject of litigation before a 
court of competent jurisdiction or has 
been decided on the merits by such a 
court. The foregoing shall not apply 
where the court requests, expects, or 
otherwise expresses interest in the 
HUDBCA’s decision. 


(Sec. 7(d) Department of HUD Act (42 
U.S.C. 3535(d); United States Housing Act 
of 1937 (42 U.S.C. 1437 et seq.).) 


In accordance with section 7(0)(4) of 
the Department of HUD Act, section 
324 of the Housing and Community 
Development Amendments of 1978, 
Pub. L. 95-557, 92 Stat. 2080, this pro- 
posed rule has been granted waiver of 
Congressional review requirements in 
order to permit publication at this 
time for public comment. 


Issued at Washington, D.C., Decem- 
ber 6, 1978. 


PATRICIA ROBERTS HARRIS, 
Secretary, Department of 
Housing and Urban Development. 


{FR Doc. 78-35691 Filed 12-26-78; 8:45 am] 
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